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EDITORIAL NOTES. 


The delay in the appearance of the January Law Journal (the 
fault of the printer and not of the publishers) almost enabled us to 
note in that issue that, on the 23rd of January, the Court of Errors 
and Appeals, to the general surprise of the members of the Legisla- 
ture, and, perhaps, most members of the Bar, declared the Jury Re- 
form act, known in popular language as the Chancellor-Sheriff Jury 
act, constitutional, thus reversing the decision of the Supreme Court, 
as rendered by Justice Swayze recently. The secret that such an 
opinion was being prepared was well kept, for, only a few days before 
it was rendered, the Governor, in his message to the Legislature, ex- 
pressed the hope that the same bill should be re-enacted by the Leg- 
islature, with the referendum omitted, and a bill to that effect was 
actually introduced, so sure was everybody that the Chancellor- 
Sheriff Act was dead. Until the full texts of the opinion by Chancellor 
Walker and the confirmatory opinion by Mr. Justice Garrison are 
published, one can scarcely commend or criticize the same. News- 
paper reports, however, clearly indicate what is evidently the chief 
ground for upholding the act. This is said to have been expressed 
as follows by the Chancellor in summing up the case: “True it is 
that the Constitution contains certain express limitations upon. 
powers of the Legislature, but among them is no prohibition against 
submitting to popular vote questions whether or not an act passed 
by the Legislature shall become operative.” Mr. Justice Garrisor is 
said to have said in his concurring opinion: “The questior 
whether the Constitution of this State sets a limitation upon the legis- 
lative power that was over-stepped in the enactment of the statute 
before us. As to the existence of such a constitutional limitation 
there are two opposing views, one that relied upon by the Court below 
in declaring the statute to be unconstitutional, the other that relied 
_ upon by this Court in sustaining the constitutionality of the statu -, 
| views that are set forth at length in the opinion of these Courts re- 

spectively. [hat either of these views is a permissible one is thus 
practically tested and demonstrated, and that such is the case is ex- 
pressly decided by this Court. Such demonstration and decision 
render it unnecessary to determine which of these two views is the 
preferable one in the opinion of this Court since regardless of such 
determination the act of the Legislature under review cannot be de- 
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clared to be unconstitutional if such act can be sustained upon a view 
of the Constitution that it was permissible for the Legislature to 
take, and that such a view exists is both decided and demonstrated in 
the opinion of Chancellor Walker speaking for this Court. Upon 
this ground, which is the one last stated in the Chancellor’s opinion, 
I base my vote for the reversal of the judgment rendered by the 
Supreme Court.” In other words, as the Errors and Appeals is at 
liberty to adopt either one of two opposite views, it should cast the 
doubt in favor of the constitutionality of the measure. 








The gist of the whole matter then is that it is finally a law in this 
State that the Legislature may refer to the people any act, to become 
a law after an affirmative vote of a majority of those voting at the 
election, provided that the law is such that the Legislature itself is 
not prohibited by the Constitution from enacting it. This almost 
follows the correlated general principle held by President Roosevelt, 
not upheld by President Taft, but now being upheld, at least to a 
certain degree, by President Wilson in connection with executive 
duties, namely: That functions of the Federal Government not ex- 
pressly delegated to the legislative or judicial branches, nor prohibited 
to the Executive, may and should be used by the Executive, when 
necessary, tg uphold the honor or the integrity of the Nation. As 
applied to the Federal Government, we believe in this principle, if it 
be not carried to an extreme. In New Jersey it happens the Execu- 
tive is not concerned by this decision of the Court of Errors and Ap- 
peals, but the Legislature is, and, while it may not be said to increase 
legislative power, it does increase the power of the people acting in a 
manner as though it were the Legislature. And it makes New Jer- 
sey a referendum, though not an initiative State, and will open up 
for discussion a large number of matters, both in the Legislature 
and public press, the result of which may have a far-reaching influence 
on future enactments. We may add that the vote in the Errors and 
Appeals stood 10 to 3, Chief Justice Gummere and Justices Parker 
and Vredenburgh voting against it. In other words, counting Mr. 
Justice Swayze also against the proposition as laid down by the Court 
of Last Resort, the division almost looks upon its face to have been 
somewhat along political lines, but, of course, this was a coincidence. 








Whatever the justice of the decision may be, we entertain grave 
doubts of the propriety and ultimate usefulness of a procedure on the 
part of the Legislature like that connected with the Chancellor-Sheriff 
Jury bill. The matter was not one in which the mass of the people 
took any great interest. It was not one which specifically brought 
out the voters to vote.upon it. The large number of voters who 
voted neither affirmatively nor negatively in the proposition, and yet 
who went to the polls to vote for public officers and could readily 
have voted “yes” or “no” had they been greatly interested, proved 
that matters of this kind, if left to the people at large, receive no ade- 
quate consideration. The use of an initative and referendum, when 
coupled, might be, at times, of considerable importance, but, generally 
speaking, the electors at large are not competent to pass upon meas- 
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ures which a legislative body is created on purpose to settle. The 
very object of choosing a Legislature is to put in the hands of selected 
men the law-making power. If that body determines wrongly in any 
important matter, a succeeding body can be elected to overturn what 
the first has mistakingly done. Of course this is a large question, 
and not wholly one-sided, but it is clear to most students of gov- 
ernment, we think, that it is not wise to provide for a referendum on 
State-wide matters that concern methods and not actual principles. 
We may also add, although this is apart from the real point we are 
commenting upon, that no one can uphold the new method of select- 
ing jurors as the best method that can be devised, nor one that 
is likely to make much difference in results. The Sheriff of each 
county still has a hand in the drawing of jurors to serve at Court, 
and, however careful the Chancellor may be in selecting another 
party to assist, it is inevitable that in some counties the Sheriff will, 
as formerly, have the chief influence in the allotted duty. The meas- 
ure is not more than a halfway measure, even if it be that. The trial is 
to be given to the new law, of course; we hope it may succeed better 
than we think it will. 





The Legislature is at work again, with what we fear will be, in 
the end, as many bills upon the calendar as in former sessions, and 
it does not appear, from reading their titles, that there is any better 
excuse for their appearance than in the case of the numerous foolish 
and bad bills introduced in previous years. One thing impresses us 
very strongly, and that is that there is no let-up in the number of 
measures deliberately intended to create new office-holders and in- 
crease State expenditures. The Comptroller of the State has indi- 
cated, in his annual report, that there is bound to be a large deficiency 
in the Treasury at the close of the present year if there is not re- 
trenchment, but our Legislatures seem to care little for retrenchment 
and a great deal for more and higher salaried offices. Of course 
municipal expenses are pushed forward also; salary increases for 
office-holders are embodied in many of these bills, the proposed 
recipients to be among those ranging from surrogates to constables 
and court criers; pensions for various kinds of employés in cities and 
public institutions are proposed; many acts provide for new kinds of 
bond issues; and so it goes. If all such proposed laws were passed by 
the Legislature, the State and many cities would be bankrupt in a 
brief time. The whole matter of modern legislation may not be 
something of a dangerous farce, but it at least makes many thought- 
ful citizens pause and consider whether a commission form of gov- 
ernment for the State would not be of advantage. We have a sus- 
picion that this is one of the next leading public questions to come 
up for consideration in the newspapers and at public gatherings 
within the next decade. 





The loss of its collar without the owner’s knowledge, by a dog, 
while absent from home, is held in State v. Kelley (Vt.) 42 L. R. A. 
(N. S.) 437, not to subject the owner to fine, under a statute imposing 
a fine for “keeping” a dog which does not wear a collar. 
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MEYER v. NICKELSBURG BROS. CO. 


(Essex Circuit Court, Dec. 6, 1913). 
Practice—Construction of Rules 80 and 81 of Supreme Court— Defenses. 


Case of Ernest H. Meyer, plaintiff, against The Nickelsburg 
Brothers Company, defendant. On motion to strike out answer and 


for summary judgment. 


Mr. George Whitefield Betts, Jr., Mr. William H. Osborne and 
Mr. Robert McLeod Jackson, of the New York Bar, for plaintiff. 


Mr. John W. Bishop for defendant; Messrs. Lindabury, Depue 
and Faulks on the brief. 


ADAMS, J.: The motion is to strike out the answer and for 
summary judgment under the Supreme Court Rules 80 and 81, which 
are identical with Rules 57 and 58 of the Practice Act (1912). These 
rules read as follows: 

“80. When an answer is filed in an action brought to recover a 
debt or liquidated demand arising—(a.) Upon contract express or 
implied, sealed or not sealed; or (b.) Upon a judgment for a stated 
sum; or (c.) Upon a statute—the answer may be struck out and 
judgment final may be entered upon motion and affidavit as herein- 
after provided, unless the defendant by affidavit or other proofs shall 
show such facts as may be deemed by the Judge hearing the motion 
sufficient to entitle him to defend. 

“81. The motion to strike out shall be made upon affidavit of the 
plaintiff or that of any other person cognizant of the facts, verifying 
the cause of action and stating the amount claimed and his belief that 
there is no defense to the action.” 

In order to apply these rules intelligently it is necessary, first, to 
inquire as to their intent. Under what circumstances and to what 
extent may trial by jury be supplanted by the more expeditious pro- 
cess of trial by affidavit? One of the briefs submitted on behalf of 
the plaintiff deals largely with decisions of the English courts con- 
struing and applying rules which much resemble ours. The gist of 
these decisions is stated to be that unless the defendant shows by 
affidavit that he has a probable (though not necessarily good) de- 
fense), the motion should be granted and the plaintiff permitted to 
take judgment. The English judges have said that what the de- 
fendant must show is that he has a bona fide defense, one which he 
may be able to establish, a plausible ground of defense, something 
fairly arguable and of a substantial character. On the other hand, 
what a plaintiff who verifies his cause of action must show in order 
to entitle him to summary judgment is that he has a clear case against 
the defendant. 

The plaintiff in this case has appended to the complaint an affi- 
davit saying that it is true, to the best of his knowledge, information 
and belief, and that he verily believes it to be true. This affidavit has 
evidential value as to facts within the plaintiff’s own knowledge. The 
plaintiff has made and filed another affidavit in support of his motion, 
to which are appended copies of the draft sued upon and of corre- 
spondence relating thereto, and stating the.amount claimed in his 
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belief and that there is no defense to the action. I will consider later 

whether this affidavit and the accompanying proofs constitute a verifi- 

sg of the cause of action within the meaning of Supreme Court 
ule 81. 

The state of facts thus disclosed is a simple one. Louis Mauer- 
hofer, a resident of Switzerland, ordered from the defendant com- 
pany, a New York corporation doing business in Newark, New Jer- 
sey, nine casks of samples of pickled splits, a leather preparation, to 
be sent to Havre, France, and directed the defendant to forward to a 
bank, known as La Banque D’Alsace de Lorraine, of Basel, Switzer- 
land, certain documents relative to that shipment, consisting of in- 
voice, ocean bill of lading in duplicate, made out in order, and marine 
insurance certificate indorsed in blank, together with its draft for the 
value of the shipment, less expenses. The shipment was made and 
the documents forwarded, with these instructions to the bank: 

“Send the draft to Mr. Mauerhofer for his acceptance, and after 
he has accepted the draft kindly discount same at lowest possible rate, 
which we shall leave to you, and send us immediately check on New 
York for the equivalent amount in dollars, less your expenses and 
charges. The shipping documents please forward to Mr. Mauerhofer 
or for his account to the consignees of the nine casks in Havre.” 

The draft was drawn on Mr. Mauerhofer at sixty days after sight 
for 5,326.65 francs. The bank obtained Mr. Mauerhofer’s acceptance, 
discounted the draft, followed instructions as to the shipping docu- 
ments, and sent its check for the proper amount to the vendor in 
New York. Mr. Mauerhofer refused to pay the draft at maturity, 
claiming that the goods did not conform to agreement. The draft 
was protested for non-payment. This action was brought by Ernest 
H. Meyer, as assignee of the bank, against the Nicklesburg Brothers 
Company to recover the amount due on the draft. 

The draft, a copy of which accompanies the declaration, reads as 
follows: 

“Basel, 18 September, a. c. 

“The Nickelsburg Bros. Co. 5326.65 
“No. 130. 30054 

“5325. New York, N. Y., July 8th, 1912. 

“Sixty (60) days after sight pay against this bill of exchange to 
the order of La Banque D’Alsace at De Lorraine fes. 5326.65 (fifty- 
three hundred twenty-six and 65-100 francs). 

“Value received, and charge same to the account of The Nickels- 
burg Bros. Co. 

“S. Nickelsburg, Basel, Pres. 
“To Louis Mauerhofer, 005967 
“Montreux, Vaud, Switzerland: 

“Zahlbar bei der Bank von Elsass & Lothringen, Basel.” 

“Accepté le Vingt Juillet, 1912. L. Mauerhofer. Louis Mauer- 
hofer, 20 Juil, 1912. Vernay az (Valais Suisse).” 

The bank, under date of July 29, 1912, acknowledging the receipt 
of the draft and shipping documents, and forwarding its check to New 
York, says: 
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“We have delivered these documents to Mr. Louis Mauerhofer, 
who, by the way, does not reside in Montreaux, but Vernayaz. 
* * * Tnasmuch as Mr. Mauerhofer has dealings with us, we have 
made the draft payable in our bank, which we have no doubt will be 
agreeable to you.” 

On August 10, 1912, the defendant acknowledged the receipt of 
the bank’s letter of July 29, with its remittance, saying: ‘We thank 
you for the contents of your letter.” The change by the bank of the 
place of payment suited Mr. Mauerhofer, for he accepted the draft. 
The defendant cannot complain of it, for it was immediately notified 
of the change, made no objection and took the money. 

To the prima facie case asserted by the plaintiff the defendant 
opposes an answer setting up twenty-two defenses. The question is 
whether it exhibits a possible and plausible defense. 

The plaintiff in support of his motion to strike out insists, first, 
that the plaintiff is entitled to judgment on the admissions of the 
answer. That is to say, the plaintiff says that by going over the dif- 
ferent defenses and culling out a statement here and a statement there, 
he can construct a patchwork total which will admit away the de- 
fendant’s case. This might be very well if it were not that Rule 38 of 
the Supreme Court (Rule 24, Pr. Act, 1912) permits inconsistent de- 
fenses. The classical example of this is the well known action for 
the price of a copper boiler, to which the defendant pleaded that he 
did not buy it; that the plaintiff did not sell it; that the plaintiff did 
not have it to sell; that there was a hole in it so that it could not hold 
water, and that there never was any such boiler. It might be easy 
to pick out fatal admissions if the plaintiff could range over the whole 
of such an illogical pleading. But this method is illegitimate. Each 
defense must be taken by itself. 

The defendant has filed an affidavit in support of his answer. 
Does it, in the words of Rule 80, show facts sufficient to entitle him to 
defend? The only new facts which it states are that Mr. Mauerhofer 
has become a bankrupt and that the bank, in the interest of the de- 
fendant, had notified the bankruptcy court of defendant’s claim, leav- 
ing it to the defendant to act further in the matter. It is not alleged 
that the bank has collected anything on this claim, nor does it even 
appear that the claim has been regularly proved in bankruptcy, either 
by the defendant or by the bank as its agent. This affidavit sets up 
no defense. 

The questions to be considered seem to be two: First, 
whether the plaintiff has complied with the requirement of Rule 
81, “by verifying the cause of action and stating the amount 
claimed and his belief that there is no defense to the action.” The 
plaintiff's affidavit and accompanying proofs do state the amount 
claimed and his belief that there is no defense to the action. The 
remaining inquiry on this branch of the case is whether this affidavit 
and the proofs are a sufficient verification of the cause of action within 
the meaning of Rule 80. For the present I will pass over this ques- 
tion, and also over the first defense, which is mainly negative and 
leaves the plaintiff to make proof of various allegations in the com- 
plaint. 
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The second question relates to the remaining defenses. They are 
affirmative. The inquiry as to each one of them is whether it has a 
sufficient foundation in law or in proof of the facts of the case or in 
both. 

These are the defenses : 

Second Defense—That on or prior to the 29th day of July, 1912, 
the said draft was materially altered by the bank, and was accepted, 
and that thereafter and before it became payable it was discounted 
and purchased by the bank, and that thereupon the said draft became 
the sole and individual obligation of Mauerhofer, and the defendant 
was discharged from liability. 

I have already spoken of the unsubstantial character of the objec- 
tion to the alteration of the draft. Neither this nor the fact of dis- 
count can have released the defendant. 

Third Defense—That after acceptance the bank discounted and 
purchased the draft and thus discharged the defendant from liability. 

No rule of law of commercial paper has been pointed out which 
would lead to this result. 

Fourth Defense—That after the draft was dishonored and pro- 
tested for non-payment the bank had in its hands funds of Mauerhofer 
sufficient to pay it in whole or in part, but did not do so, whereby the 
defendant was discharged from all liability thereon. 

No rule of law has been pointed out which would lead to this 
result. 

Fifth Defense—That after the draft became due the bank had _ 
such funds and did not apply them to the draft. 

This defense is much like the fourth and requires no further 
remark. 

Sixth Defense—That the bank was the agent of Mauerhofer and 
that, therefore, the plaintiff cannot sue on the draft. 

The proposition of fact does not accord with the proof, and if it 
did, it is not apparent that the accompanying proposition of law would 
be true. 

Seventh Defense—That the bank bought the draft with funds 
of Mauerhofer and for his account, and so the plaintiff cannot sue on it. 

There is nothing to show that this is true either in fact or in law. 

Eighth Defense—That the bank has proved its claim against 
Mauerhofer in bankruptcy, and that this claim is still pending and un- 
determined, by reason whereof the plaintiff cannot sue on the draft. 

I have already said that this fact, if it were proved, would be no 
defense. 

Ninth Defense—Same as eighth, except that the result is said to 
be that the defendant is discharged from liability on the draft. 

This result would not follow if the fact were proved. 

Tenth Defense—That the bank has neglected to collect the 
amount due on the draft, although it could have done so; wherefore 
the defendant was discharged from liability. 

No fact is shown which sustains this proposition. 

Eleventh Defense—That the bank collected from Mauerhofer 
sums sufficient to have paid the draft, but refused to pay it; where- 
fore the defendant was discharged from liability. 
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The defendant shows no facts in support of this defense. It is 
not said that the collections were made for the purpose of paying 
the draft. If they were not the bank was not bound so to apply 
them. 

Twelfth Defense—That the bank refused to sue Mauerhofer, 
though requested by the defendant to do so; wherefore the defendant 
was discharged from liability. 

The bank was not bound to do so. 

Thirteenth Defense—That the bank delivered the shipping 
papers without procuring an acceptance of the draft. 

The facts in proof are to the contrary. 

Fourteenth Defense—That the bank took an assignment of the 
shipping papers and casks in satisfaction of the amount due on the 
draft, whereby the defendant was discharged from liability. 

The defendant does not show this to be a fact. 

Fifteenth Defense—That defendant did not indorse the said draft 
or bill of exchange nor guarantee the payment of it, and never agreed 
to pay it in the event that the person on whom it was drawn failed 
to pay it. 

The defendant was the drawer and assumed the liability incident 
to that relation. 

Sixteenth Defense—That the plaintiff is not the bona fide holder 
of the draft in due course and for value, but took the same after dis- 
honor and protest, and is not entitled to sue thereon. 

The declaration, which is verified by the plaintiff, contains the 
following allegation: 

“10. That the said La Banque D’Alsace et De Lorraine duly 
transferred and delivered the said draft or bill of exchange to the 
plaintiff, who is now the owner and holder thereof, and entitled to 
collect and receive the amount due thereon, with interest and costs.” 

This, of course, does not prove that the plaintiff took the paper 
before maturity. While every holder is presumed prima facie to be 
a holder in due course (Negotiable Instruments Act, sec. 59), this pre- 
sumption is weakened, if not destroyed, as to plaintiff, Mr. Meyer, 
by the bank’s letter dated September 23, 1912, after the protest for 
non-payment. The natural inference from this letter is that the bank 
had not then transferred the draft. But if Mr. Meyer did take the 
draft after maturity he could still sue on it, subject to the state of the 
account between the bank and Mr. Mauerhofer. This defense is not 
proved, as required by rule 80, and, if proved, would not deprive the 
plaintiff of the right to sue. 

Seventeenth Defense—Same as sixteenth. 

Eighteenth Defense—Substantially the same as sixteenth and 
seventeenth. 

Nineteenth Defense—That plaintiff is not the owner or legal 
holder of said draft. 

This is contradicted by the verified complaint. No facts are shown 
in support of the last four defenses. 

Twentieth and Twenty-first Defenses—That the amount due on 
the draft has been paid, and that there is nothing now due and owing. 
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This is contradicted by section 10 of the verified complaint, so far 
as the plaintiff’s knowledge extends, and by the plaintiff’s affidavit 
of September 18, 1913, and is not supported by any fact shown by 
the defendant. 

Twenty-second Defense—That defendant is a corporation of the 
State of New York, and is in process of dissolution in accordance with 
the laws of said State, and that therefore this action cannot be main- 
tained against it. 

sa This allegation is not supported by any proof of fact or citation 
of law. 

My conclusion as to these affirmative defenses is that defenses 2, 
3, 4, 5, 6, 8, 9, 11, 12, 15 and 22 would not, nor would any one of them 
amount to a defense, if proved. They should, therefore, be struck 
out, if the plaintiff has sufficiently verified his cause of action. 

Defenses 7, 10, 13, 14, 16, 17, 18, 19, 20 and 21 allege matter of 
fact which, in each case, might give a total or partial defense, if the 
facts were proved. In no one of these ten cases has the defendant 
complied with rule 80 and shown “by affidavits or other proofs such 
facts as may be deemed, by the Judge hearing the motion, sufficient to 
entitle him to defend.” For this cause these defenses also should be 
struck out if the plaintiff has sufficiently verified his cause of action. 

The question now comes upon the plaintiff’s verification of his 
cause of action, and, in this connection, the negative defenses grouped 
under the heading “First Defense” are to be considered. I pass over 
paragraphs 2 and 3, as 2 relates to matters already disposed of and 3 
merely makes admissions. These negative defenses “leave the plain- 
tiff to prove” the following particulars: 

1. Amount of interest, cost of protest and necessary expenses. 

4. Presentment for payment and refusal of payment, as alleged in 
the fourth paragraph of the complaint. 

5. Law of Switzerland as to time and mode of protest, as alleged 
in the fifth paragraph of the complaint. 

6. Protest for non-payment, as alleged in the sixth paragraph of 
the complaint. 

%. Notice to defendant of non-payment and notice as alleged in 
the seventh paragraph of the complaint. 

8. Amount due and owing on the bill of exchange, with costs of 
protest and necessary expenses, as alleged in the eighth paragraph of 
the complaint. 

9. That nothing has been paid on the note, as alleged in the ninth 
paragraph of the complaint. 

10. Denies that the bank has duly transferred and delivered the 
draft to the plaintiff, who is now the owner and holder thereof and 
entitled to collect the same. 

At to what constitutes a sufficient verification of the plaintiff’s 
cause of action, I adopt the language of Lopes, L. J., in Roberts v. 
Plant, at p. 605 (1 Q. B., 1895), in construing Order XIV, which is of 
tenor similar to our rules. “Then an objection was taken to the plain- 
tiff’s affidavit. I agree that the affidavit must sufficiently verify the 
cause of action, that is to say, it must state such facts as are neces- 
sary to establish a good cause of action; it will not be sufficient if it 
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verifies only a portion of the cause of action, leaving out some essential 
part of it.” 

Keeping this in mind, certain conclusions will follow as to the 
negative defenses when examined in connection with the proofs on 
behalf of the plaintiff. 

1. The draft was for francs 5826.65, was drawn at sixty days after 
sight, was accepted on July 20, 1912, and so fell due on September 18, 
1912. The statement of account contained in the bank’s letter of Sep- 
tember 23, 1912, is as follows: 


Re eee eee ne ree ree 5326.65 
FETE COL EL Pe OTT ee eT T 4.20 
ET eT eT Perey On rT ee 17.80 
PE BIDE OUND Soa oik cdc cc ciccecedesdcians 9.50 
ns cbcade dist ste eeeaienewaw eases 10.65 42.15 





Frs. 5368.80 
$1032.46 


The plaintiff throws out the twelve days’ interest and sues for 
$1,034.12, which he says is the equivalent of 


I Al iss Wild a Saaakidind eee aes eRea ih nahiw ee es 5326.65 
Ee Te eee Tr ee Ty ee ee 4.20 
I ee OL TON re ene 17.80 
DOMBTADMIRAE ONE POGEABE. ...o.6 cc ccccccccccsccccee 9.50 31.50 





Frs. 5358.15 
with interest from September 18, 1912. 

These items are included in the amount for which judgment is 
claimed, and this amount is verified by the plaintiff. They are also 
specified in the bank’s letter to the defendant under date of September 
23, which forms part of the plaintiff’s proof. 

I think that the plaintiff’s cause of action is sufficiently verified on 
this point. 

4,5, 6,7. Presentment, refusal, Swiss law of protest, protest and 
notice. 

As Mr. Mauerhofer was primarily, and the defendant company 
only secondarily, liable, presentment, protest and notice are essential 
parts of the plaintiff’s case against the defendant. 

The facts as they appear in the affidavit and proofs submitted on 
the part of the plaintiff are that the draft, which fell due on September 
18, 1912, was presented on that day and that payment was refused: 
that on September 20, 1912, the draft was protested and that on Sep- 
tember 23, 1912, the bank cabled to the defendant the words, “‘Mauer- 
hofer protestieret.” This was due and timely notice under our Nego- 
tiable Instruments Act, with which, in this respect, the Swiss law of 
negotiable instruments is to be presumed to agree. The protest, 
however, would not have been good under the New Jersey act, which 
requires that it be made on the day when the paper is dishonored 
(P. L., 1902, p. 610, sec. 155). The complaint, however, which is veri- 
fied by affidavit, refers to section 762 of the Swiss Obligationenrecht 
for this statutory provision: 
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“The protest cannot be made on the day of payment, but must 
be made no later than the second working day after the day of pay- 
ment.” 

As this provision is one of positive enactment, and not one to be 
discovered by an examination of the condition of the unwritten law, 
which would require an expert, I think that it may be regarded as 
sufficiently proved by the affidavit attached to the complaint, especially 
as the practical presumption of regularity on the part of the bank is 
very strong. The defendant in its letter of September 26, 1912, ac- 
knowledged the receipt by cable of the notice of protest. As to these 
matters, I think that the verification of the plaintiff’s cause of action 
is sufficient. 

8. Amount due, costs and necessary expenses. I have already 
disposed of this matter in dealing with the first paragraph of the first 
defense. 

9. Payment on the draft. The complaint, which is verified by 
affidavit, contains in paragraph nine the distinct allegation that no 
part of the sum due on the draft has been paid, although due demand 
has been made upon the defendant. The affidavit attached to the 
complaint is by the plaintiff, Ernest H. Meyer, who says that he has 
read the foregoing complaint and that the same is true to the best of 
his knowledge, information and belief, and that he verily believes it to 
be true. He swears to it on August 1, 1913, in the City of New York. 
The moving affidavit was made by Mr. Meyer on September 18, 1913. 
He states the amount of his claim by referring to the complaint for 
the figures, and says that the amount demanded therein is justly due 
and owing. This is the statement of an opinion rather than of a 
fact. The draft has been produced in court by the plaintiff, from 
which it is a reasonable inference that at least it has not been wholly 
paid. 

Is all this a sufficient verification of the allegation in the com- 
plaint that no part of the sum due on the draft has been paid? This 
depends upon the construction to be put upon Rule 81. What is 
meant by the words “affidavit of the plaintiff or that of any other 
person cognizant of the facts”? Is it to be presumed that a plain- 
tiff is cognizant of the facts of his own case? In some cases such an 
inference would be irresistible, in other cases not so strong. Or must 
the plaintiff show affirmatively that he has personal knowledge of the 
facts stated in his affidavit? Mr. Meyer may or may not, so far as 
the papers show, be personally acquainted with the state of the ac- 
count between the bank and Mr. Mauerhofer or his estate in bank- 
ruptcy, by which Mr. Meyer will be bound, if he took the draft after 
maturity, as I see reason to think that he did. An affidavit from the 
president of the bank might have afforded information valuable to the 
plaintiff on this motion. 

The verification of the complaint on this question of payment is 
not quite satisfactory to me, and yet it conforms closely in form, and 
perhaps in substance, to the requirements of Rule 81. Under these 
circumstances I propose to exercise the power given to the court by 
Rule 83 of the Supreme Court (Rule 60 of Practice Act, 1912) and 
make this disposition of the case. 
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I will strike out all defenses except the first defense, as either 
unfounded in law or unsupported by proof of fact, or both, and will 
give the defendant leave to defend the case under the first defense, 
provided the defendant shall by a short day, to be named in the rule, 
give security satisfactory to the court for the payment of any judg- 
ment which may be rendered against it. If the defendant shall not 
elect to accept this leave to defend, I will strike out the first defense 
also and sign summary judgment. 

I make the motion turn on the ninth paragraph of the answer, 
and have so far said nothing about the tenth paragraph, which denies 
the title of the plaintiff. The complaint is verified on this point suf- 
ficiently for the purpose of the motion. 





IN RE WILL OF McMULLEN. 


(Mercer Orphans’ Coart, Jan. 16, 1914). 
Testamentary Capacity— Revocation by Tearing— Intent. 
In the matter of the probate of the last will and testament of 
Annie McMullen, deceased. 


Mr. William J. Connor and Mr. William H. Geraghty for pro- 
ponents. 


Mr. Joseph E. Hunt for Agnes Lyner, a caveator. 
Mr. Harry Reher for Anna McKenna, a caveator. 


GNICHTEL, J.: On December 23, 1912, Annie McMullen exe- 
cuted a paper which purports to be her last will and testament, and 
which is offered for probate by Rose M. Richter, the executrix and 
principal legatee. No exception is taken to the manner of its execu- 
tion, but caveats have been filed by Agnes Lyner, a niece, and Anna 
McKenna, a grand-niece, who insist that the will should not be ad- 
mitted to probate, first, because the testatrix lacked testamentary 
capacity at the time of the execution of the will, and, second, be- 
cause the will, whatever validity it may have had, was revoked by 
the testatrix in her lifetime. 

The will was drawn by Mr. William J. Connor, a counsellor-at- 
law of this State. He knew Mrs. McMullen, and in response to a 
telephone message on Sunday, December 22, 1912, called at No. 19 
Furman street, where she then resided with Mrs. Annie Carroll. Mrs. 
McMullen, who was in bed, recognized him and said that she had 
sold her house and lot, and her property was now all in cash on de- 
posit with the Trenton Saving Fund Society, and she wanted to 
make some changes in her will. The testatrix apparently knew 
what she wanted done, and gave definite instructions from which Mr. 
Connor drew the will. On the following day, December 23, 1912, 
Mr. Connor read the will to the testatrix, and it was executed with 
due legal formalities. She had lived with Mrs. Annie Carroll from 
July 4, 1912, to March 17, 1913. During her stay there, her general 
health was good, and her mind perfectly clear, and it was not until 
March, just before she was taken away, that Mrs. Carroll began to 
observe some mental trouble, especially at night. There is evidence 
of mental weakness at times, both before the execution of the will and 
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after, but there can be no doubt that she was fully capable of making 
a will on December 22nd and 23rd. 

Before making the present will, she informed Mts. Carroll that 
she was not satisfied with the will she then had, and that as soon as 
she could she would change it. Mrs. Richter called there once or 
twice a week, and, at Mrs. McMullen’s suggestion, her bank account 
was transferred on January 6, 1913, to their joint names, to enable 
Mrs. Richter to draw money for the testatrix as she needed it. When 
the will was executed, the testatrix was a widow, seventy-three or 
seventy-four years of age. She had the will-making habit, and made 
half-a-dozen wills during the last few years of her life, and this 
aroused expectations in many quarters. Her nearest relatives were 
nieces and nephews and children of deceased nieces and nephews. 
Of these relatives, she selected as her principal beneficiary, a niece of 
herself and husband, who was in effect an adopted daughter. Mr. 
and Mrs. McMullen had no children of their own, and she came to 
live with them when a child of three, and was brought up as their 
own child. At fourteen she went to work, and regularly turned her 
weekly wages over to her foster mother. This continued until she 
was married, at the age of twenty, and since that time, for a period 
of twenty-five years, their relations have been of the intimate char- 
acter of mother and daughter, and for a considerable part, of the 
time, the McMullens lived with Mrs. Richter and her family. Their 
friendly relations were interrupted in 1911, when Mr. McMullen was 
sent to the asylum. Mrs. McMullen was deeply offended because 
Mrs. Richter signed the commitment, and, in a will made shortly after 
Mr. McMullen’s death, Mrs. Lyner became the favored legatee. But 
within a year, a new will was made, favorable to Mrs. Richter, and 
Mrs. McMullen told Mr. Martin P. Devlin, who drew the will, that 
she wanted her to have the property because she had lived with her 
as a child, and worked in the woolen mill. And when, in March, 
1913, Mrs. Carroll was unable to give proper attention to Mrs. Mc- 
Mullen, Mrs. Richter’s daughter, a trained nurse, went to Mrs. Car- 
roll’s and took charge, and nursed her, and afterwards had her re- 
moved to Mrs. Richter’s home, where she remained until March 31, 
1913. Mrs. Carroll was examined at great length as to testatrix’s 
mental condition, and I find nothing in her testimony, or in the testi- 
mony of any of the other witnesses, which supports the contention of 
testamentary incapacity at the time the will was executed. 

The second point made by the caveators, is that the will was 
revoked by the testatrix in her lifetime. The will is typewritten on 
two sheets of paper of legal cap size; accompanying the two sheets is 
a heavy blue cover. These sheets are not fastened, but at the top of 
the two sheets and the blue cover, are two holes, evidently for the 
purpose of fastening the papers together. The two sheets are each 
torn into six separate pieces, while the back or cover is torn into 
three pieces. ‘The pieces have been pasted together, and the will, per- 
fectly legible, was in this condition presented for probate by Rose 
M. Richter, the executrix and principal beneficiary. 

The testimony shows that the will had been in the possession of 
the testatrix during her lifetime, and it is claimed that the condition 
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in which the will is presented, raises the presumption that it was in- 
tended to be cancelled. ‘Vhe insistment is that Mrs. McMullen in- 
tended to revoke the will. ‘Tearing a will into fragments with intent 
to revoke it, although the fragments may be reunited, is effectual 
under the law. 40 Cyc. 1195. Was the tearing of the will done with 
intent to revoke? The solution must be sought in the facts and cir- 
cumstances surrounding the act of the testatrix. If the intent is 
lacking, there is no revocation. 

Many witnesses were called and testified, but only one was able 
to give information concerning the torn condition of the will. Miss 
Richter, the nurse who had charge of the testatrix, was alone with 
her in her room when the will was torn. Her testimony is, that on 
March 27, 1913, at 2 o’clock in the morning, Mrs. McMullen suddenly 
awoke and jumped up and sat on the side of the bed, and in a fit border- 
ing on frenzy, took the combs out of her hair, threw them across the 
room, grabbed the pillows, tore the pillow slips, took the will which 
was under the pillow wrapped in a piece of newspaper, and tore the 
package and threw it on the floor. She was so violent that Miss 
Richter was unable to control her, and called her mother. They 
put her to bed, and the mother picked up the torn will from the floor. 
After her removal to the Richter home on March 17th, she improved 
physically, but her mental condition steadily declined and became 
worse, and she frequently suffered from delusions; and on March 
3ist, upon the certificate of two physicians, she was committed to 
the New Jersey State Hospital as an insane patient, and died there 
on May 20th, 1915. 

The evidence of Miss Richter is very important in this case, and 
notwithstanding the efforts to discredit her testimony, I am disposed 
to accept it as true. Her demeanor on the stand, and her candid 
manner in giving testimony, carried conviction, and satisfied me that 
she was a truthful witness, and a careful reading of her testimony 
since has not changed the impression made at the trial. She is cor- 
roborated in part by her mother, and very strongly by the testimony 
of occurrences immediately before and after the tearing of the will. 
There was no reason for the destruction of the will at the time. She 
was apparently entirely satisfied with the disposition of her estat: 
That she preferred Mrs. Richter is shown by the fact that, while she 
made frequent changes in her wills, Mrs. Richter seems to have been 
retained as the favored legatee. As late as January or February, 19135, 
Mr. Robert A. Messler, whom she had known for thirty years, drew 
a new will for her, which contained some additional charitable bequests, 
and then again she reaffirmed her wish that the bulk of her property 
should go to Mrs. Richter. Mrs. McMullen decided not to execute 
the new will, but to abide by the provisions of the will now under con- 
sideration. Mr. Messler’s testimony shows that within about a 
month before the tearing of the will the testatrix and her niece were 
on very confidential and friendly terms, and there is no testimony to 
show that anything occurred afterward to change their relations. 
His testimony, and that of his clerk also, tends to clarify some phases 
of the tearing of the will and its condition, which the daughter’s 
statement left unexplained. 
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After a careful consideration of the evidence, I am inclined to 
accept the contention of the proponents as established: That Mrs. 
McMullen, when she tore the will, had no intention of revoking it; 
that she was suffering from a fit of mental derangement at the time 
and was incapable of forming an intention. 

The tearing of the will by the testatrix was not a revocation un- 
less she intended thereby to revoke it. The intention which the law 
regards is that of a reasonable being, not that of a person bereft of 
mental powers. The rule is, that a person who lacks testamentary 
capacity cannot revoke a will. It cannot be revoked by any act of 
destruction, unless the act is done with intent to revoke, and a person 
lacking testamentary capacity cannot form an intention to revoke a 
will; is legally incapable of doing so. A _ legal will stands until 
legally revoked. Jarman on Wills, 1 Vol. 282, etc. 

My conclusion is, that when Mrs. McMullen tore the will she did 
not know what she was doing, and had no intention of revoking it; 
that the excitement she was laboring under, produced a mental condi- 
tion which, under the circumstances, incapacitated her for forming 
or having a reasonable or intelligent intention of revocation. 

I will admit the will to probate. 





PENNSYLVANIA RAILROAD CO. v. QUINN & CO." 


(First District Court, Newark, June 13, 1912). 
Freight Charges— Interstate Commerce Rates— Discrimination— Estoppels. 


In the matter of the Pennsylvania Railroad Company, a corporation, 
plaintiff, against Quinn & Company, defendant. On contract. 


Messrs. Vredenburgh, Wall & Carey for plaintiff. 
Messrs. Jones & Gleeson for defendant. 


DAY, J.: On July 14th, 1908, the firm of Alexander & Parker 
shipped from Adairsville, Georgia, via the Chattanooga, Nashville & St. 
Louis Railroad, 539 crates of peaches, weighing 22,500 pounds, to 
Crutchfield & Wolfolk, Potomac Yards, Virginia. While in transit they 
were diverted by Crutchfield & Wolfolk, and the railroad was ordered to 
transport them to Newark and deliver them to the defendant. On July 
15, the shipment arrived at Newark, via the plaintiff company, and, upon 
the arrival at Newark, the defendant company was notified of the arrival 
of the car and thereupon the peaches were unloaded by the defendant 
company. The plaintiff company presented Quinn & Co. with a freight 
bill for the sum of $231.34 which, on July 23d, was paid by the defendant. 
On the same day Quinn & Co. forwarded to Crutchfield & Wolfolk a 
check for the sum of $396.06, being the amount due them for the crates 
of peaches less the freight, cartage and commission charges. 

The iegal rate applicable to the haul for the crates of peaches, as 
shown by the tariff filed with the Interstate Commerce Commission and 
duly posted, was $239.34. Quinn & Co. had been in the custom of always 

*This case, although only in a District Court, has not before been published, althongh It raises a 
uestion not previously adjudicated in this State, and for the latter reason we are soquented to publish 
t now. In other jurisdictions opinions, most of which have been rendered since this one, appear to 


be in accord with the reasoning of Judge Day,e.g., N. Y..N. H. & H. R. R. v. York, 102 N. E. 366.— 
Editor Journal. 
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paying the freight charges to the plaintiff company upon all shipments 
consigned to them. There was no proof that the railroad company 
knew of any habit of the defendant company in deducting the amount 
of freight charges from the amount due the consignor for the goods 
shipped and forwarding a check to the consignor for the amount due, 
less the freight charges. 

This suit is brought to collect from the defendant a sum of money 
equal to the difference between the amount paid by the defendant com- 
pany and the amount of the legal rate as filed with the Interstate Com- 
merce Commission. 

In this case there is no evidence whatever of any express promise 
on the part of the consignor or the consignee to pay the freight charges. 
Therefore the question as to who is responsible for the freight charges 
must be decided according to the inference that may be properly deduced 
from the evidence and the surrounding circumstances of the case. 
Defendant had for years been paying the plaintiff company all the freight 
charges upon all goods shipped over the plaintiff's railroad to them 
by the consignors, who had shipped goods to the defendant to be sold 
by the defendant for the consignor’s benefit, and upon which shipment 
the consignor had not paid the freight charges. By this course they 
impliedly said to the plaintiff company, “Deliver to us all the freight 
that comes over your road consigned to us, and upon which the freight 
charges have not been paid; waive your lien and we will pay you the 
proper charges.” 

The liability of the consignee to pay to the carrier the freight upon 
the goods transported depends not upon any general, legal duty resting 
upon the consignee, but upon an agreement or undertaking made on his 
part. Where one accepts delivery of goods from a common carrier, 
receiving at the same time a statement setting forth the amount of 
freight charges thereon, with knowledge that the carrier is giving up 
for the benefit of the consignee a lien upon the goods for the amount 
so stated, such conduct by the consignee is cogent evidence, and, stand- 
ing unexplained and uncontradicted, is sufficient evidence of an implied 
promise to pay the amount of the stated charges. Central Railroad 
Company v. MacCartney, 39 Vroom 165; 6 Cyc. 500. 

The question then that presents itself is, what freight rates did the 
defendant company agree to pay? This must be answered with due 
regard tc the Interstate Commerce Act. This act provides, among 
other things, that the carrier shall charge, demand and collect the 
amount of the freight filed with the Interstate Commerce Commission ; 
it shall not refund or remit in any manner or by any device any portion 
of the rates, etc., in the transportation of property, except such as are 
specified in such tariffs. 

In the case of Texas Pacific v. Mugg, 202 United States 242, it was 
held that, by force of the Interstate Commerce Act, the amount of the 
published schedule of rates and charges is the amount that the consignee 
must pay before he is entitled to receive the goods from the railroad, 
and even if the railroad company has agreed to transport the goods for 
less than the published rates, the carrier is entitled to its lien until such 
published rates are paid as the original agreement is null and void. 
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The rule seems to be well settled that, under the Interstate Com- 
merce Act, a contract for the carriage of goods at a discriminating rate, 
or a lower rate, entered into by mistake, is void and unenforceable. 
See 16 American Annotated Cases, p. 445, where all cases are collated. 

The defendant company, therefore, being unable under the law to 
enter into a valid contract with the plaintiff to pay a discriminating rate 
(for the 1ate paid by them was a discriminating rate, as it was less than 
the published rate), agreed to pay the legal rates, being the amount filed 
with the Interstate Commerce Commission, and of which, under the 
law, the defendant company was charged with notice. 

Defendant insists that the plaintiff, by presenting and receiving the 
amount of freight charges paid by the defendant on July 23d, being 
the sum of $231.34, is now estopped from collecting the balance of the 
published rates, and cites in support of their contention the case of the 
Central Railroad Company v. MacCartney, supra. I do not consider 
their contention sound. The Interstate Commerce Act was not con- 
sidered in the MacCartney case, and that case was decided solely upon 
an estoppel. The court there laid down the essentials of estoppel in 
pais to be as follows: 

1. That the party against whom an estoppel is urged has, on a 
previous occasion, by words or contract, made representation or con- 
cealment of material facts inconsistent with the facts forming the basis 
of his present claim. 

2. That such party either knew the facts to be otherwise than as 


represented, or except for gross negligence would have known; or that 
le pretended to know the facts when he knew that he did not know 


them. 
2 


That such representation or concealment was made with the 
intent to influence the conduct of another, or that it was made under 
such circumstances that a reasonably prudent man would suppose it 
was to be acted upon as true. 

4. That the party to whom it was made was ignorant of the 
facts and had no convenient opportunity to ascertain them. 

5. That the latter party, in good faith, relied upon the repre- 
sentations or conduct of the other party, and thereby was led into 
such a course of conduct that he will now be substantially prejudiced 
if the other party be permitted to repudiate his former action or repre- 
sentation. 

All the above qualifications of an estoppel appeared in the Mac- 
Cartney case, but all do not appear in this case; viz: 

1. As this was an interstate shipment, and as the railroad com- 
pany was under a legal duty to charge and collect the rates filed with 
the Interstate Commerce Commission, and of which the defendant 
company was charged with notice, the bill made out by the plaintiff 
for the sum of $231.34 could not have been a representation that the 
bill as presented was the amount of all the legal charges due for the 
freight. Gulf, etc., R. Co. v. Hefley, 158 U. S., 98, 16 Amer. & Eng. 
Ann. Cases 455, 2nd. 

2. There is no evidence in this case that the plaintiff was 
charged with notice that the defendant company was paying this 
freight bill as a mere accommodation, and that a misrepresentation oi 
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the true amount of the freight charges would place the defendant com- 
pany in such a course of conduct that he would be substantially 
prejudiced if the plaintiff company should now call upon him to pay 
the balance due of the legal charges. 

3. In this case the contract implied to carry this shipment for 
$231.34 was a void contract, while in the MacCartney case the con- 
tract of affreightment seemed to ‘be a valid one, and there was noth- 
ing in that case to show that it conflicted with the Interstate Com- 
merce Act. 

4. The defendant had ample means of ascertaining the true legal 
freight, charges for the haul and shipment from the list posted at the 
depots of plaintiff company, or that filed with the Interstate Com- 
merce Commission. 

5. To say that the plaintiff company is now estopped from col- 
lecting the undercharge would be tantamount to saying to the plain- 
tiff company, “As long as you charge a discriminating rate against 
the consignee, and the consignee, without ascertaining whether or not 
the rate is a discriminating one, pays your freight charges, deducts 
the freight charges from the amount due the consignor from the price 
of the goods and pays the balance, you have not violated the Inter- 
state Commerce Act.” 

A moment’s reflection will show the folly of this statement. This 
would be equivalent to allowing a railroad company to violate the law 
by estoppel. 

There will be a judgment in favor of the plaintiff and against the de- 
fendant in the sum of ten dollars and sixty-five cents. 





ORBEY v. WRIGHT. 
(Union Common Pleas, Jan. 12, 1914). 
Contempt Proceedings by Grand Inquest—Jurisdiction of Common Pleas on Habeas Corpus. 
The case of Joseph Orbey, petitioner, v. William H. Wright, 


Sheriff and respondent. On habeas corpus. 
Mr. John R. Connolly for petitioner. 
Mr. Alfred A. Stein, prosecutor, etc., for respondent. 


CONNOLLY, J.: The petitioner is now confined in the county 
jail of Union County, on a commitment of the grand jury sitting for 
the January Term of the Court. He seeks to be discharged on the 
grounds that the grand jury had no authority to make the commit- 
ment, and that he was not guilty of any act or misconduct which 
would warrant his confinement in jail. The commitment under 
which the Sheriff holds the petitioner in confinement reads as follows: 
“State of New Jersey, County of Union, ss: 

“To the Keeper of the County of Union: 

“Received into custody the body of Joseph Orbey herewith sent 
you by the grand inquest in and for the County of Union, empaneled 
for the January Term, 1914: It appearing to the grand inquest that 
the above named Joseph Orbey is a material witness against one 
Frank Reitman, charged with the crime of keeping a disorderly house, 
and that the said Joseph Orbey, having been adjudged guilty of con- 
tempt by the grand inquest because of his refusal to give evidence be- 
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fore the grand inquest as required by law; and you are commanded 
him safely to keep until he is discharged by the grand inquest unless 
he be sooner discharged by due process of law, for which this shall 
be your warrant. 


“Dated January 6, 1914. 
“CHARLES A. BAECHTOLD, 


: “Foreman.” 
“ROBERT L. EATON, Clerk.” 


The commitment does not show that the petitioner refused to 
answer any question which was material to the matter under investi- 
gation before the grand inquest, or that he was in possession of facts 
which he refused to make known to that body, so that the commit- 
ment is in these respects faulty. But assuming that the petitioner 
refused to tell the grand inquest of facts within his knowledge, which 
were of a material character in the case under investigation, the 
commitment could not be made by the grand inquest. The proper 
proceeding in such cases requires the grand inquest to present the 
facts concerning the contumacious witness to the Judge, or one of the 
Judges, of the Court of Oyer and Terminer, and the Court will, after 
proper investigation, make such order as it thinks proper under all 
the circumstances. The grand inquest may detain persons in custody, 
in the absence of the Court, and until the Court can convene, other- 
wise the ends of justice might be defeated. But this privilege arises 
from necessity and should not be abused. 

In this particular case, the petitioner was committed to jail on 
January 6th, and the Court held sessions on the 8th and 9th days of 
the same month. The hearing on the writ of habeas corpus came up 
on the 10th of January. It seems to me that the grand inquest looked 
upon its commitment as final, and did not intend to ask the Court to 
adjudicate on the alleged contempt of the petitioner. Up to this time 
no proceeding has been instituted to bring the petitioner before the 
Court. 

The prosecutor of the county, acting on behalf of the Sheriff, 
the nominal respondent in this proceeding, contends that the Court 
is without jurisdiction: first, for the reason that the act of the Legis- 
lature conferring power on the Court of Common Pleas to issue the 
writ of habeas corpus is unconstitutional, in that it confers a power 
on the Court of Common Pleas which is exercisable only by the 
Supreme Court; and secondly, that the power of the Court under the 
statute is confined to criminal cases, and that the matter before the 
Court is not of a criminal nature. | 

The statute under which the writ was issued, reads as follows: 

“That the law or presiding judge of any Court of Common Pleas 
in any county of this State shall have concurrent jurisdiction in his 
county with the justices of the Supreme Court to grant a writ of 
habeas corpus in all criminal cases where any person may be con- 
fined in prison or detained in custody, and to hear and determine the 
same in the same manner as though the application had been made 
before a Justice of the Supreme Court.” (P. L. 1885, p. 286; 2 Comp. 
Stats., p. 2640). 
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This law was enacted about twenty-nine years ago, and its 
validity during that time does not appear to have been questioned 
by any one so far as I can learn. It is the law to-day, and I do not 
think it is properly within the province of this Court to say that it is 
unconstitutional. The power conferred by the act on the Common 
Pleas is confined to criminal cases and to the county where the Judge 
issuing the writ presides. The Legislature, under P. L. 1878, p. 350, 
conferred power on the Chancellor to issue the writ, and, under P. 
L. 1889, p. 426, conferred like power on the Vice-Chancellors. In 
construing the act conferring the power on the Vice-Chancellors to 
issue the writ, Chancellor McGill said: “As the writ is not a pre- 
rogative writ of a Court whose jurisdiction, in respect of it, is pre- 
served and protected by the constitution, the legislative power to ex- 
tend its use to the Vice-Chancellors does not appear to be question- 
able.” Buckley v. Baldwin, 9 Dick. Ch., at p. 292. The Chancellor 
had in mind, no doubt, the fact that the Court of King’s Bench did 
not have exclusive jurisdiction in granting the writ. Under 16 Car. 
I, c. 10, the writ issued out of either the King’s Bench or the Common 
Pleas. Church on Habeas Corpus, Sec. 88. 

I am of the opinion that the second point raised by the prosecutor 
is not tenable. All contempts are criminal in their nature, and can- 
not be classed otherwise. 

I will order the petitioner to be discharged. 





COSTANZO v. HANOVER BRICK COMPANY. 
(Morris Common Pleas, Jan. &, 1914). 
Employers’ Liability Act—Surviving Dependents— Payment of Burial Expenses by 
Respondents. 
The case of Vincenzo Costanzo, petitioner, against Hanover Brick 
Company, respondent. On petition for compensation under Employers’ 
Liability Act of 1911. 


Mr. Charles A. Rathbun for petitioner. 
Mr. Walter L. Glenney for respondent. 


SALMON, J.: It appears from testimony that the petitioner was 
the father of one Raffele Constanzo, who was employed by the 
respondent at Whippany, Morris County, and, while in the course of his 
said employment, was injured by being crushed between two cars when 
the bridge on which said cars were running gave away, and from which 
injuries, which were mainly internal, said Raffele Constanzo died within 
two hours of said accident. It appears, further, that the said deceased 
was twenty-five years of age, never having married; that his average 
weekly wages were about thirteen dollars. 

The deceased left him surviving his father, the petitioner, residing 
at the time of hearing at Morristown, N. J.; his mother, residing in 
Italy; a brother, Ernest Costanzo, aged sixteen years; another brother, 
Giovannino Costanzo, aged twenty-one years, and one other brother, 
Dominick Costanzo, twenty-seven years of age. It is contended by 
the respondent that the said deceased left him surviving no dependents 
who are entitled to compensation; however, it is admitted that the 
section of the statute which provides that the “expenses of last sickness 
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and burial, the cost of burial, however, not to exceed one hundred dol- 
lars” applies to the case in consideration. 

The testimony of the petitioner further shows that the deceased 
lived with petitioner; that the wages of the former were delivered to 
the petitioner every Saturday night; that the petitioner furnished the 
deceased, in the latter’s lifetime, clothing, board and other supplies; 
that the petitioner took care of his family, a part of which was in Italy; 
that at the time of the death of Raffele Constanzo the petitioner was 
also in the employ of the respondent, and had been for four or five 
years, at the wages of ten dollars per week ; that petitioner sent some of 
Raffele’s wages to Italy to the petitioner’s said wife and son there, also 
to petitioner’s father and mother; that petitioner has worked nowhere 
since his son Raffele was killed, excepting a few days for the trolley 
company at one dollar and sixty-two cents a day; that the petitioner 
(he so testified) left the Brick Company’s employment because of the 
decease of his son; however, that he left upon his own free will and was 
not discharged; that he is fifty-seven years of age; that the son, Dom- 
inick, is in the grocery business in Morristown, and that the son, 
Giovannino, is earning from twelve to fourteen dollars per week, thus 
leaving, it appears, directly dependent upon the petitioner’s own earning 
powers for maintenance, himself, his wife and son Ernest, the latter 
two being still in Italy, and whether, as a matter of fact, self-supporting 
there or not does not appear. It does appear, however, that the peti- 
tioner made payments to the wife in Italy, and that, since the death of 
the son, Raffele Constanzo, the mother and youngest son have been 
sent for to join the petitioner in this country. 

The question which confronts this Court for consideration and 
determination is whether, at the time of the decease of Raffele Con- 
stanzo, there were not dependents as enumerated in the twelfth sub- 
division of the act in question. My conclusion is that the financial 
arrangements obtaining between the father and the son, now deceased, 
were voluntary, so far as the family needs were concerned and so fai 
as the petitioner’s necessities appear. Whatever may account for the 
payments which were made to the father of all or part of the son’s 
wages, it does not appear that such payments were made for the 
purpose of maintenance either of the petitioner or the mother of the 
deceased or any other members of the family. The petitioner and his 
other two sons in this country were, I am satisfied, more than self- 
supporting, leaving no others to be accounted for except the mother 
of the deceased in Italy and a younger brother, sixteen years of age. 
The last mentioned I am satisfied, if not as a matter of fact self-sup- 
porting in their native land, were capable of being supported by the 
petitioner, whose legal obligation it was so to do, in addition to sup- 
porting himself. 

My conclusion further is that, it appearing that the burial expenses 
of the deceased were upwards of one hundred dollars, part (2) of sub- 
division twelve should operate, and that the respondent should pay to 
the petitioner the sum of one hundred dollars. 

Judgment for the petitioner and against the respondent will be 
ordered entered according to the above findings. 
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HAVEY, ADMINISTRATOR, v- ERIE R. R. CO. 


(Hudson Common Pleas, Jav. 5, 1914). 


Employers’ Liability Act—Commutation— Fraud in Contracting— Partial Dependents. 


The case of William E. Havey, Administrator of Garret Havey, 
deceased, petitioner, against Erie Railroad Company, respondent. On 
petition for compensation under Employers’ Liability Act of 1911. 


Mr. George E. Cutley for petitioner. 
Mr. Robert J. Bain (Collins & Corbin) for defendant. 


TENNANT, J.: The petitioner is the administrator of Garret 
Havey, who was employed as a brakeman by the defendant. At the 
time of his death the decedent was not working on full time. From 
January Ist, 1913, to January 15th, 1913, his wages were $10.68. He 
worked four days during that period, starting on January 10th. 
From January 16th to 31st, his wages were $22.46, his work being 
for five days during that period. In February he worked one day 
full time, and his compensation therefor was $3.85. I calculate that 
his daily wage averaged about $3.60. His average weekly wage must 
be calculated, having regard to his employment at the time of his 
death. He was a substitute or extra man, with no continuous em- 
ployment, and | do not understand that I can calculate the possi- 
bilities of continuous employment if he remained in the service. 
The Legislature has fixed the method of computation in this respect. 
I find that he was working on half time, and that his wages, based 
upon that fact, were $10.80 per week. 

While there was a prayer for commutation, there is no sufficient 
reason shown for commutation, and I will not allow same. 

Evidence was presented on behalf of the defendant that at the 
time the deceased made application for employment he stated his 
name to be John Joseph Havey, when in fact his name was Garret 
Havey, and that he gave his age as being twenty-one years, when in 
fact it was eighteen. It is urged that as the contract of employment 
was secured by deliberate misrepresentation, the compensation act 
does not apply. I do not think that this was such a fraud, if fraud 
it was, that it should take from the administrator the right to claim 
compensation under the act. 

It is further urged on behalf of the defendant, that, as those who 
claim contribution through the administrator are only partial de- 
pendents, there can be no compensation allowed in this case. In 
support of this contention it is said that when this legislation was 
first presented to the Legislature, the draft of the act accompanying 
the Governor’s message contained the following provision: 

“Partial dependents. Fifty percentum of.the portion of the wages 
contributed by the deceased to the partial dependents;” and that 
when the act was passed the term “partial dependents” was omitted. 
And the act now refers to “actual dependents” and “no dependents.” 

The fact that the Legislature omitted from the enactment the 
reference to “partial dependency” is urged against making allowance 
in this case because the deceased was one of several who contributed 
towards the support of those who now make claim to share in the 
compensation. As already observed the present legislation makes 
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distinction only between “actual dependents” and “no dependents.” 
If the Legislature intended to have the compensation apply to sole 
dependents, I think the intention would have been clearly expressed: 
and this is more manifest when by the very change between the 
original draft printed in the Governor’s message and the final enact- 
ment it is obvious that the particular question must have been con- 
sidered. It seems to me that the omission of the word “sole” is as 
important, to say the least, as the change from “partial dependency” 
to “dependency.” 

A number of the English cases point out quite clearly that de- 
pendency is not a question of law but a question of fact. So that in 
the case now under consideration the question may properly be asked, 
were the persons, for whom the petitioner made his claim, dependent 
upon the deceased? ‘The answer to be derived from the testimony 
in this case is as to some, “yes;” to others it might be said, “yes, to 
some extent.” What right has this court to say that those who 
were to some extent dependent upon his wages should be cut off 
from the benefit of the act? Moreover, by the 12th section of the 
act, the term “dependents” is defined to be that it “shall apply to 
and include any or all of the following who are dependent upon the 
deceased at the time of the accident or death, namely”—and the act 
includes “brothers, sisters, etc.” Now, in thus so defining, if the 
Legislature intended that those named were to be “solely dependent” 
it seems clear to me that they would have said so in no unmistakable 
language. 

Since the determination in the case of Davis v. Main Colliery 
Co., by the Appellate Courts, the same County Court Judge before 
whom that case was first heard has had to deal with a similar situation 
in Howells v. Vivian & Sons, (85 L. T. 529; 18 T. R. 36). The 


deceased lived at home with his father and mother. He paid his 


earnings into a common family fund used by his mother in the 
general family support. The County Judge said that as the father 
could have maintained the family without help from the son, he was 
not dependent upon his son’s earnings and refused compensation. 
The Court of Appeals held this was wrong. The Master of the 
Rolls said that “the County Court Judge seemed to have acted under 
a misconception as to the law laid down by the House of Lords in 
Main Colliery Co. v. Davis, (supra). He had adopted as the test 
of dependency the question whether the person alleged to be a de- 
pendent could support life without the assistance of the deceased, 
and he thought that dependency was negatived if that person could 
subsist without assistance. The judgment of the House of Lords 
seemed to preclude them from laying down any definite standard 
by which to test dependency, but the decision of the County Court 
Judge was clearly contrary to what the learned Lords stated to be 
their clear view of the question.” In Rueggs Workmen’s Compen- 
sation, the author comments upon the foregoing as follows, (p. 
395): “This case seems to be an authority for the proposition that 
when death has resulted in the diminution of a common family fund, 
used by the head of the family to support its various members, it is 
not open to an arbiter to find, as a question of fact, that the head of 
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the family was not dependent upon the contribution withdrawn in 
consequence of the death.” 

The testimony in this case is sufficiently clear for me to find 
that there were six or more dependents. 

Accordingly the amount to be paid in this proceeding will be 
60% of the wages as hereinbefore determined; that is 60% of $10.80 
for a period of 300 weeks. 

If there is to be any distribution of this sum among those who 
are entitled to share, counsel may make application for that purpose. 
As I understand, however, all of those entitled to receive, excepting 
the petitioner himself, are infants; and under the act payment may be 
made to the parents. 





McCORMICK v. SANDER. 
(Essex Common Pleas, December, 1913). 
Employers’ Liability Act—Death— Widow and Children. 


The case of Maria McCormick (in behalf of Matthew McCormick 
and Mary McCormick), petitioner, against John Sanders, respondent. 
On petition for compensation under Employers’ Liability Act of 1911. 

Mr. James P. Mylod for petitioner. 

Messrs. Howe & Davis for respondent. 

OSBORNE, J.: This petition is filed by Maria McCormick, widow 
of Matthew McCormick, on behalf of herself and Matthew and Mary 
C. McCormick, infants, children of petitioner, and of Matthew McCor- 
mick, deceased. 

It is admitted that Matthew McCormick, the deceased, was em- 
ployed in his lifetime by John Sander, the respondent, as a driver; that 
on the 7th day of October, 1912, Matthew McCormick received in- 
juries which caused his death on the same day by an accident arising 
out of and in the course of his employment; that the deceased received 
compensation amounting to $12 a week; that he left surviving him a 
widow, Maria McCormick, the petitioner herein, and two chiidren, 
Matthew, born September 25, 1907, and Mary C., born April 5, 1910, 
dependent upon him. 

It was contended on behalf of respondent that at the time of the 
accident Matthew McCormick was not employed by John Sander, but 
was employed by one Joseph Gulsong. It appeared that John Sander, 
the respondent, had been sentenced to the I’ssex County Penitentiary 
on the 8th day of May, 1912, and it was contended that at or prior to 
that time he had sold his business to Gulsong. 

I find that the respondent had notice of the accident. 

After hearing the testimony of Gulsong, I find, as a matter of fact 
that, while Gulsong managed the business of Sander during his in- 
carceration, there was no actual sale by which the title to the same had 
passed ; that Gulsong merely acted in the capacity of trustee for Sander, 
and that Sander was, in fact, the real employer of McCormick at the 
time of the accident, 

Under the act, where the deceased leaves a widow and two chil- 
dren, the recovery shall be forty-five per cent. of the compensation 
received by deceased. 
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I therefore find that Maria McCormick, on behalf of herself and 
Matthew and Mary C. McCormick, are entitled to compensation under 
the act for a period of three hundred weeks, beginning on the 7th day 
of October, 1912, at $5.40 a week. 

The petitioner is entitled to costs. 

No executor or administrator having qualified, the payments may 
be made to Maria McCormick, the petitioner, upon giving a bond in the 
sum of one hundred dollars. 





VREELAND v. COGSWELL & BOULTER CO. 
(Essex Common Pleas, December, 1913). 
Employers’ Liability Act—Temporary Disability— Burden of Proof 

The case of Alva Helen Vreeland (by next friend), petitioner, 
against Cogswell & Boulter (a corporation), respondent. On petition 
for compensation. 

Mr. William K. Flanagan and Mr. Howard MacSherry for peti- 
tioner. 

Messrs. Collins & Corbin for respondent. 

OSBORNE, J.: It is admitted by the parties hereto, and therefore 
found as part of the facts by me herein, that the petitioner, Alva Helen 
Vreeland, an infant, who sues by Emma Vreeland, her next friend, was 
employed by the respondent on the 14th day of January, 1913, and while 
so employed was injured by an accident, of which the respondent had 
notice. It is also admitted that if the petitioner is entitled to recover 
in these proceedings she is entitled to compensation at the minimum 
rate of five dollars weekly, provided by the statute. 

The respondent contends that the accident in question did not 
arise out of and in the course of petitioner’s employment. This is the 
only question in controversy. 

Supplementing the admissions of the parties, it appears from the 
testimony of the witnesses produced that the petitioner was sixteen 
years of age and was employed by respondent as a finisher on under- 
wear. Just before the accident she was engaged in sewing lace on the 
neck of slips with a sewing machine. Immediately before the accident 
she had left the machine at which she had been working and crossed 
an aisle to speak to another employé, when her skirt caught in a 
revolving pulley, which was under repair and was insufficiently guarded, 
fracturing her right leg, which resulted in a permanent shortening of 
the leg of half an inch. As a result of the accident she suffered tem- 
porary disability for thirty-eight weeks and a permanent disability due 
to the shortening of the leg. 

As already indicated, it becomes necessary, in reaching a determina- 
tion in this case, to ascertain whether the accident arose out of and in 
the course of petitioner’s employment by respondent. If she left her 
machine and crossed the aisle to the place where she was injured in 
pursuance of her duties she is entitled to recover; if she went for 
business of her own, or for her own pleasure, apart from the work upon 
which she was engaged for her employers, she is not entitled to recover. 
Reed v. Great Western Railroad Co., 2 Butterworth’s Workmen’s Com- 
pensation Cases, 109. 
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Petitioner testified that she had had some difficulty in properly 
sewing the lace on the garment on which she was working and crossed 
the aisle to inquire of another girl, whom she knew, and who was an 
older employé, how to do it properly. Respondent contends that there 
were other employés especially engaged for the purpose of instructing 
those requiring instruction and that therefore it was not only unneces- 
sary, but improper, for petitioner to leave her machine and inquire of 
her fellow-employé regarding her work, thus exposing herself, as in this 
case to the risk of injury; but I find that it was customary for en- 
ployés to seek and receive from other and older employés information 
and instruction regarding their work when the foreman or other persons 
provided for the purpose of instruction were not conveniently near, and 
I further find that petitioner was in fact seeking such information and 
instruction regarding her work when she was injured. 

In Bryant v. Fissell (86 Atl. Rep. 458) the Supreme Court of this 
state, in considering whether an accident arose out of and in the course 
of the employment of a decedent, said: “For an accident to arise out of 
and in the course of the employment, it must result from a risk reason- 
ably incidental to the employment.” In a factory where machines are 
in use operated by belts and pulleys, which may of necessity be more or 
less exposed, if an accident occurs to an employé while doing that which 
he might reasonably do within the time during which he is employed 
and at a place where he may reasonably be during that time, such an 
accident arises in the course of the employment. 

Having found that petitioner sustained the burden of furnishing 
evidence that the accident arose out of and in the course of her em- 
ployment and that the accident did so arise, I further find that she is 
entitled to compensation for temporary disability for a period of thirty- 
six weeks, computing the time from a date two weeks after the accident, 
at the minimum rate of five dollars a week as fixed by the act, and for 
permanent disability, due to the shortening of the leg, for a period of 
fifty weeks, at five dollars a week, making a total of eighty-six weeks, 
besides the costs of these proceedings to be taxed. 





KREUTZ v. NEUMANN HARDWARE CoO. 


(Kssex Common Plev&, January, 1914). 
Employers’ Liability Act—Injury During Curse of Employment— Dangerous Elevator. 
The case of Alfred Kreutz (by Amelia Kreutz, his guardian), 
petitioner, v. R. Neumann Hardware Company, respondent. On pe- 
tition for compensation under Employers’ Liability Act of 1911. 


Mr. Andrew Foulds, Jr., for petitioner. 
Mr. Richard F. Jones for respondent. 


OSBORNE, J.: This matter comes on regularly for hearing on 
petition and answer. Application was made for trial by jury by the 
respondent and denied. 

_ The petitioner, Alfred Kreutz, was employed as a helper in the 
shipping room of respondent at a wage of $4.50 a week. While so 
employed, on the 13th day of February, 1913, he was injured by an 
accident which occurred while he was riding on an elevator, by his 
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heels becoming caught between the edge of the elevator and the side 
of the elevator shaft. The question in this case is whether the acci- 
dent arose out of and in the course of the petitioner’s employment. 

It appears that the petitioner was sent by the foreman of the 
shipping room in which he was working to another part of the build- 
ing to bring some cans filled with trunk trimmings to the shipping 
room. In order to get the cans from where they were located to the 
shipping room it was necessary to place them upon a truck, take 
them to the elevator and hoist them to the floor above. It appears 
that the respondent employed some one whose duty it was, in part, 
to run this and other elevators used in the factory, but upon the 
occasion in question this individual was not at the elevator upon 
which the injury occurred. 

The law applicable to this case is well defined in a recent de- 
cision of the English courts, in Burns v. Summerlee Iron Co., re- 
ported in Gordon’s Workmen’s Compensation and Insurance Reports, 
Part 1, 1913, p. 45. This is the latest reported English case in point 
that I have been able to find. In this case the Lord President states 
the law in this connection as follows: 

“Put in a single sentence, the law, I think is perfectly well 
settled that mere disobedience to an order will not take a man out of 
the scope of his employment. Therefore, if I thought that the learned 
Sheriff’s-Substitute held that this man was out of the scope of his 
employment because he had gone to the wheel brae instead of doing 
what he had been told to do—namely, to take wood by the direct 
access to the air course, that, I think, would not have taken him out 
of the scope of hisemployment. He would have been engaged in what 
was his employment—namely, getting the wood to the place where it 
was wanted, although doing it in an improper way, and in a way 
in which he had been told not to do it. But, on the other hand, if the 
true view of the case is that, to use my own words in Kerr’s Case 
‘he was arrogating to himself duties which he was neither engaged, 
nor entitled, to perform’, then he was out of the scope of his em- 
ployment.” 

If the petitioner, in running the elevator, arrogated to himself 
duties which he was neither engaged, nor entitled, to perform, then 
he was acting out of the scope of his employment and is not entitled 
to recover. If, however, as was testified to by the petitioner and 
other witnesses corroborating him, he was, in using the elevator, 
engaged in his employment and was bringing the cans to the place 
where they were wanted in a manner in which he was entitled to 
bring them by reason of the fact that that was the only way in which 
they could be brought, and that he and another boy had been ac- 
customed to use the elevator on other occasions, then I am of the 
opinion that the accident arose out of and in the course of his em- 
ployment. 

Notwithstanding the testimony offered by the respondent to the 
effect that employés, including the petitioner, had been warned not 
to use the elevator, and that there was posted in the elevator a notice 
warning employés that, if they did use the elevator, it would be at 
their own risk, I find the fact to be that this petitioner had been in the 
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habit of using the elevator and that it was necessary for him to do so 
on this occasion in order to carry out the orders of his foreman. 

I am, therefore, of the opinion that this accident, in its origin 
and cause, occurred while the employé was doing that which he 
might reasonably have done during the time of his employment and 
at a place where he might reasonably have been during that time. 
(Bryant v. Fissell, 86 At. Rep. 458), and that the petitioner is entitled 
to recover, under the temporary disability clause of the act. (Para- 
graph 11A), compensation for thirty-six weeks at $4.50 a week, with 
costs. 

Attorney of the petitioner is entitled to an allowance of twenty 
dollars from the petitioner. 





PREDALE v. BERNTZ. 
(Essex Common Pleas, January, 1914.) 
Employers’ Liability Act—Petitioners’ Statement Unsatisfactory—Burden of Proof. 

The case of Alfred Predale (by next friend), petitioner, v. Otto 
Berntz, respondent. On petition for compensation under Employers’ 
Liability Act of 1911, 

Mr. Samuel Roessler for petitioner. 

Mr. Isador Kalisch for respondent. 

OSBORNE, J.: This proceeding is brought by Alfonso Predale, 
by his next friend, claiming compensation under “An Act prescribing 
the liability of an employer to make compensation for injuries re- 
ceived by an employé in the course of his employment, etc.,” approved 
April 4, 1911. The case comes regularly on for hearing on petition 
and answer. 

On the 17th day of July, 1913, Alfonso Predale, the petitioner, 
was employed by the respondent, Otto Berntz, of 27 Ashland street, 
upon a screw-making machine. His duty was to insert a rod of iron 
in the machine which cut a thread thereon, The petitioner claimed 
that while engaged in this occupation the index finger of his right 
hand came in contact with the gearing of the machine and so severely 
bruised and cut it that amputation of the first phalange became neces- 
sary. : 

It is admitted that the petitioner was receiving wages amounting 
to six dollars a week, and that the respondent had notice of the 
accident. 

The question presented in this case is whether or not the injury 
arose out of and in the course of the petitioner’s employment by the 
respondent. 

' The petitioner’s statement of the accident was very unsatisfactory, 
possibly due to his ignorance and his inability to speak English, He 
claimed that, while he was operating the machine in question, the 
guard, which protected certain cog or gear wheels, flew off, and, in 
pushing the rod of iron into the machine, his hand slipped and came 
in contact with these cog or gear wheels, causing the injury. The 
Court, with the petitioner and respondent and their respective counsel, 
went to the scene of the accident and inspected the machine in opera- 
tion. This inspection disclosed, first, that it was unnecessary and 
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improper to push the iron rod into the machine directly by hand, but 
that this operation was performed by a lever which was operated by 
the workman; secondly, that under no possible condition during the 
operation of the machine was it possible to jar the guard which cov- 
ered the gearing so that the hand of petitioner might come in contact 
with it, even though the guard was not fastened down, but merely 
set loosely over the gear wheels. In these circumstances, it is impos- 
sible for me to believe that the accident happened in the manner 
described by the petitioner. Whether he intentionally placed his 
finger in the machine for the purpose of causing an injury, in order 
to enable him to claim compensation, I, of course, am unable to say, 
but where it is apparent that the accident could not have happened in 
the manner described by the petitioner the Court would not be jus- 





tified in finding in his favor. 


The burden is upon the petitioner to show that the accident 


arose out of and in the course of his employment. 
I find that the petitioner has not sustained the 


86 At. Rep., 458. 


Bryant v. Fissell, 


burden and judgment will therefore be entered for the respondent, 





with costs. 


MISCELLANY 


STATE BAR ASSOCIATION. 


The State Bar Association, at 
a special meeting held at Tren- 
ton, January 31st, received a re- 
port from the Committee on Law 
Reform, and will, later, take up 
its recommendations. There was 
also a report concerning legal ad- 
vertising rates. 

The first report suggested re- 
forms relating to bonds in cer- 
tain actions: the removal of ac- 
tions in the District Court to the 
Circuit or Supreme Court in 
cases for $300 and upward, pro- 
vided sufficient security be given 
to prosecute the proceedings and 
abide by the judgment; the res- 
toration of the practice under 
chapter 163 of the Laws of 1894; 
amending the conveyancing act, 
so that the power of attorney by 
a husband for the conveyance of 
the wife’s property may be given 
to the wife herself; that the 
municipal mechanics’ lien law be 
revised so as to eliminate the un- 
certainties and discrepancies now 
existing, and that the practice on 
writ of assistance be simplified. 


The committee reported bills to 
bring about these reforms. 

The committee on reduction of 
rates of legal advertising pre- 
sented the draft of the bill to be 
introduced into the Legislature, 
if it meets with the approval of 
the Association. This bill fixes 
the legal rate of ten cents an 
agate line for the first insertion 
and five cents a line for each sub- 
sequent insertion in first class 
counties, and in other counties at 
the rate of sixty cents a folio of 
100 words for the first insertion 
and thirty cents a folio for each 
subsequent insertion, these rates 
to apply only to notices required 
by law to be published. This 
committee reported that it was 
impossible to establish a rate 
that would be universally satis- 
factory, and in case its first pro- 
posed bill was not favored to pro- 
pose a second bill, giving a gen- 
eral provision that nothing in the 
laws regulating the publication of 
legal notices shall be construed 
to prevent the publication of le- 
gal notices at any rate not ex- 
ceeding the rate fixed by law. 
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SOME STATE APPOINTMENTS. 


Ex-Judge John W. Wescott, of 
Camden, was nominated and con- 
firmed as Attorney-General to 
succeed Attorney-General Wil- 
son, and took the office before the 
close of January. It was the first 
appointment made by Governor 
Fielder. 

Mr. Justice Leonard, of the Su- 
preme Court, and Judge Frank T. 
Lloyd, of Camden, as Circuit 
Court Judge, were re-appointed 
by the Governor January 20th, 
and were promptly confirmed. 

Other appointments made on 
January 20th were: State Road 
Commissioner, Colonel Edwin A. 
Stevens, re-appointed. Judge of 
Second Judicial Court of Bergen, 
Guy L. Fake, of Rutherford, re- 
appointed. Judge of Third Ju- 
dicial Court of Bergen, Peter W. 
Stagg, of Hackensack, to succeed 
Cornelius Doremus. Judge of 
First District Court of Jersey 
City, Charles L. Carrick, re- 
appointed. Prosecutor of Mon- 
mouth Pleas, Ruliff V. Lawrence, 
of Freehold, to succeed John S. 
Applegate. 

Governor Taylor, on January 
6th, appointed Mr. Luther A. 
Campbell, of Hackensack, to suc- 
ceed Circuit Judge Benjamin A. 
Vail. This was with the under- 
standing that the appointment, 
which was ad interim, would be 
continued by Governor Fielder, 
and this has been the case. 

Mr. Thomas G. Haight, of Jer- 
sey City, has been appointed by 
President Wilson, United States 
District Judge for the Third Cir- 
cuit, thus filling the place made 
vacant by the death of Judge 
Joseph Cross, of Elizabeth. 

Mr. John P. Dullard, president 
of the board of assessors of Tren- 
ton, and newspaper man, has been 
appointed State Librarian for a 
term of five years from February 
Ist, to succeed Mr. Henry C. 


Buchanan, who has held the of- 
fice for fifteen years. 

On Feb. 9th the Governor re- 
appointed Justices James J. Ber- 
gen and Charles W. Parker to 
the Supreme Court Bench; and 
also appointed William D. Lip- 
pincott, of Moorestown, to suc- 
ceed John G. Horner as Judge of 
the Inferior Court of Common 
Pleas of Burlington County; Ben- 
jamin B. Bobbitt, of Monmouth, 
to be State Commissioner of the 
Department of Public Reports, 
succeeding Thomas B. Holmes, of 
Trenton; Charles E. Annett, of 
Bayonne, to succeed Mark M. 
Fagan, resigned, on the Hudson 
County Tax Board; Albert J. 
Ivins, of Red Bank, to succeed 
Rulif V. Lawrence, resigned, on 
the Monmouth County Tax 
Board: Everett Colby, of Essex, 
and Charles McLaughlin, of Pas- 
saic, to be Commissioners of Old 
Age Insurance and Pensions. 





ESSEX CLUB COMMITTEES. 


The President of the Lawyers’ 
Club of Essex County, Judge Mc- 
Mahon, has announced the fol- 
lowing standing committees for 
the current year: 

Membership, Ralph E. Lum, 
Albert W. Harris, J. H. Thayler 
Martin, Edward H. Wright, 
James P. Mylod; Auditing, C. 
Clifford Brangs, Herman Schar- 
ringhausen, Frederic R. Pilch; 
Ethics, Philemon Woodruff, Har- 
rison P. Lindabury, Arthur F. 
Egner, Boyden D. Whiting, R. 
Arthur Hellar; Legislative, E. 
Garfield, Francis Child, Jr., Leo 
Stein, Edward Hartpence, James 
P. Logan; Admission to the Bar, 
Conover English, Corwin Howell, 
Frederick E. Hodge; Library, 
lohn ©. H. Pitney, John R. 
Hardin, Chauncey G. Parker, Al- 
fred B. Van Liew, Horace C. 
Grice. 
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STATE NOTES. 


The law firm of Vroom, Dick- 
inson & Scammell, of Trenton, 
has been changed to that of 
Vroom, Dickinson & Bodine. 
Colonel Scammell has opened an 
office of his own. 

Ex-Judge Benjamin A. Vail, of 
Elizabeth, has associated with 
him Mr. Donald McLean for the 
practice of law, the firm name be- 
ing Vail & McLean. 

Mr. Charles A. Baake, a lawyer 
of Atlantic City, committed sui- 
cide by gas on January 28th, leav- 
ing a wife and two children. He 
was admitted to practice at the 
June Term, 1885, and formerly 
was much of a politician. 





NEW JERSEY LAWYERS IN 17965. 


A Newark correspondent sends 
us an excerpt from a work printed 
in London in 1795, entitled “An 
Historical, Geographical, Com- 
mercial and Philosophical View 
of the American United States 
and of the European Settlements 
in America and the West Indies,” 
by W. Winterbotham. It will 
doubtless amuse a number of our 
readers. The work was one of 
four volumes, and in Vol. II, 
some thirty pages treat of New 
Jersey. The quotation alluded to 
follows: 

“No person is permitted to 
practice as an attorney in any 
court without a license from the 
Governor. This cannot be ob- 
tained unless the candidate should 
be above twenty-one years of age, 
and shall have served a regular 
clerkship with some licensed at- 
torney for four years, and have 
taken a degree in some public col- 
lege, otherwise he must serve five 
years. This regulation is con- 


sidered by some as a depreciation 
of rights in regard to citizens of 
other states, and a bar to the 





progress of knowledge. He must 
also submit to an examination by 
three of the most eminent coun- 
sellors in the State, in the pres- 
ence of the Judges of the Supreme 
Court. After three years’ prac- 
tice as an attorney, he becomes a 
candidate for a counsellor’s li- 
cense, which is granted on a like 
examination. Many of the peo- 
ple here, however, as in other 
States, think, because perhaps 
they are instruments in obliging 
them to pay their debts, that the 
lawyers know too much. But 
their knowledge will not injure 
those who are innocent, and who 
will let them alone. Experience 
has verified this observation in the 
county of Cape May. No lawyer 
lives within sixty miles of that 
county, and it is seldom that they 
attend their courts.” 





JURY COMMISSIONERS APPOINTED. 


On February 11th the Chancel- 
lor appointed the twenty-one jury 
commissioners in the various 
counties of the State, as provided 
for in the Chancellor-Sheriff jury 
law, recently declared to be con- 
stitutional by the Court of Errors 
and Appeals. The complete list 
of appointments was as follows: 

Atlantic — Wilson Senseman, 
Democrat. 

Pergen—Alfred Gramlich, Pro- 
oressive 

Burlington—Benjamin A. Shed- 
aker, Republican. 


Camden—Charles O. Brown, 
Republican. 

Cape May—Anthony B. Smith, 
Republican. 


Cumberland—John S. Horton, 
Republican, 

Essex—Edward  E. 
Republican, 

Gloucester—Alonzo Carey, Re- 
publican. 
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Hudson—Andrew J. Knox, Re- 
publican. 

Hunterdon—Alvah L, Alpaugh, 
Republican. 

Mercer—Charles H. Levy, Re- 
publican. 

Middlesex—Fred. J. Cox, Re- 
publican. 

Monmouth—George W. Poole, 
Republican. 

Morris—Andrew L. Cobb, Re- 
publican, 

Ocean—William E. Nowlan, 
Progressive. 

Passaic—Thomas F. 
Democrat. 

Salem — Richard J. Flitcraft, 
Progressive. 

Somerset—Eugene V. Cruser, 
Democrat. 

Sussex — William F. Howell, 
Republican. 

Union—Charles P. Russ, Dem- 
ocrat. 

Warren—Edward F. Cline, Re- 
publican, 

In making the announcement of 
the appointments today, Chancel- 
lor Walker said: 

“The act requires that the Com- 
missioner in each county shall not 
be a member of the same political 
party as the sheriff. In the four 
counties, where there are Repub- 
lican sheriffs, I have appointed 
Democratic commissioners. In 
the seventeen counties having 
Democratic sheriffs I have ap- 
pointed fourteen Republicans and 
three Progressive commissioners. 
These appointees were highly 
recommended to me by men in 
whom I have confidence. I hope 
and believe I have made no mis- 
takes. If I have, they can be cor- 
rected. 

“The act provides that the com- 
missioners shall hold office for 
one year, and that the chancellor 
may at any time remove any one 
of them. This act, as I under- 
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stand it, was passed for the pur- 
pose of removing from political 
and other improper control the 
jury system of this State. Any 
commissioner who may violate 
the spirit of the law by partici- 
pating in the selection of undesir- 
able jurors will merit and receive 
dismissal. 

“The only way any commis- 
sioner can secure reappointment 
will be by selecting men of known 
integrity and independence for 
both grand and petit jury service. 
j will invite information from the 
various judges who preside over 
jury trials as to the caliber of the 
men selected under the new reg- 
ime, and will thus be able to 
know whether the men I have 
chosen discharged their duties 
faithfully and impartially, accord- 
ing to the oath they are obliged 
to take before executing their 
office. The formal appointment 
and form of oath to be taken by 
the commissioners will be for- 
warded to the county clerks today 
or tomorrow.” 


BOOK NOTICE. 
REPORT OF THE 36TH AN- 

NUAL MEETING OF THE 

AMERICAN BAR ASSOCIA- 

TION, Baltimore: 1913. Pp. 

1160, 

This fine annual volume should 
prove of great interest, not only 
to members of the American Bar 
Association, but to all other law- 
yers who desire to keep abreast 
of the times in what is thought 
and said by some of the great 
minds in this country concerning 
law reforms and a vast variety of 
legal topics. The addresses are 
peculiarly significant, stirring and 
helpful. The reports of the com- 
mittees are extensive and definite, 
and a mine of information in 
themselves. 








